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At the dawn of the 20th century, state sovereignty is the driving principle in politics and law.
In politics, the transition to particularism that has taken place since the Treaty of Westphalia is
complete and Europe is divided into nation-states. In law, a new legal order has supplanted that
of the Middle Ages based on a common law (ius commune) for Europe. State law is the only
binding law and any form of non-state normativity that might affect the unity of the state is banned.
Within national borders, the many non-state actors and alternative forms of regulation that shaped
the law during the Middle Ages—e.g., merchant law, canon law—are regarded as non-laws or are
incorporated into national law. Beyond national borders, national legal systems are considered to
be autonomous and sovereign entities shielded from foreign influence, with relationships between
them conceptualized as inherently conflictual (‘conflict of laws' is the name given to the nascent
branch of international law that regulates divergences in national laws).

A new legal mythology justifies this framework. The law of each nation is seen as a coherent,
complete, and unified body of rules, hierarchically ordered and free from gaps. In continental
Europe, this legalistic tendency leads to regarding the monarchs as legislators and considering
legislation to be the only source of law to be mechanically applied by the courts. The only activity
an interpreter could perform is a strict exegesis of statutory law, a term derived from the
interpretation of the Holy Scriptures to depict a passive attitude to an authoritative text. In
England, the same legalistic tendency leads to the affirmation of stare decisis ('let the decisions
stand'). This principle imposes on judges that they must abide by earlier decisions made by their
predecessors, following a rule of precedent reinforced by the reorganization of the court system,
which took place at the end of the 19th century. Only an Act of parliament could alter such
precedents, and any departure from prior decisions would entail a usurpation of the legislative

function.

H{# : Comparative Law : A Very Short Introduction by Sabrina Ragone & Guido Smorto, Oxford University Press, 2023.
Reproduced with permission of the Licensor through PLSclear.
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